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OPINION

This appealsfollows protracted litigation over the terms of the original divorce decree and
the modification action giving riseto thisappeal. We confine ourselves hereto areview of whether
the trial court erred in dismissing Mr. Quillen’'s petition to increase alimony in futuro and Ms.
Wright's petition for a reduction or termination of alimony.

After nine and one-half years of marriage, the parties were divorced in February, 1994,
following ajury trial. The divorce decree ordered Ms. Wright to pay $3,000 per month in alimony
in futuro to Mr. Quillen, who was 68 years of age at the time.

In 2000, Mr. Quillenfiled apetition for achange of custody of the couple€’ sminor child. Ms.
Wright filed an answer and counter-petitionfor areductioninalimony and increasein child support.
Mr. Quillen answered and amended his petition to included a petition for an increase in alimony.
The parties reached agreement on the issues of child custody and support. The issues concerning
alimony were heard by ajury, which made findingsin responseto numerous questions submitted by



theparties. Thetrial court found no unanticipated substantial and material changesin circumstances
warranting a modification of alimony, and accordingly dismissed the petitions of both parties.

Ms. Wright now appeals thetrial court’s refusal to reduce or terminate alimony payments
to Mr. Quillen. Ms. Wright contends that alimony should be reduced or terminated based on two
unanti cipated substantial and material changesin circumstance: (1) Mr. Quillen’ slack of need based
on the standard of life which he enjoys, and on thefact that he has never used alimony for support,
but only to increase his net wealth and (2) Mr. Quillen’s cohabitation with Ms. Dinah Evans since
May of 1999, who the jury found is supported by Mr. Quillen. Mr. Quillen contends that the sole
error of the trial court wasin refusing his demand for an increase in alimony.

| ssues
The issues upon appeal, as we perceive them are:

(1) Whether areduction or termination of in futuro alimony iswarranted in
light of the facts as found by the jury regarding:

(a) favorable changesin Mr. Quillen’sfinancia condition and

(b) his cohabitation with athird party.

(2) Whether the court erred in dismissing Mr. Quillen’s petition for an
increase in aimony.

(3) Whether this appeal is precluded by Ms. Wright's failure to move for a
new trial as stipulated by rule 3(e) of the Tennessee Rules of Appellate Procedure.

Standard of Review

Our review of the trial court’s findings of fact is accompanied by a presumption of

correctness. Findings of fact by ajury will not be set aside unless there is no material evidenceto
support theverdict. Tenn.R. App. P. 13(d). Modification of an alimony awardisafactualy driven
determination. Brown v. Brown, 913 SW.2d 163, 169 (Tenn. Ct. App. 1994). It requires a
balancing of many factors. 1d. Thetrial court istherefore given widediscretionary laitude. Bogan
v.Bogan, SW.3d__ ,2001WL 1386102, at *3, (Tenn. Nov. 8,2001). However, atrial court's
conclusionsof law inajury trial are subject to ade novo review with no presumption of correctness.
Tenn. R. App. P 13(d); Campbell v. Florida Steel Corp., 919 SW.2d 26, 28 (Tenn. 1996). Wewill
therefore affirm the trial court absent an error of law affecting the decison, Campanali v.
Campanali, 695 SW.2d 193, 194 (Tenn. Ct. App. 1985), or unless the trial court’s decision is
contrary to the public policies reflected in the statutes, Bogan, 2001 WL 1386102, at *3, or unless
the evidence preponderates against the court’ s findings of fact. Tenn. R. App. P. 13(d).

Failureto Move for a New Trial
Asaninitial matter, we dispense with theissue of whether thefailure of Ms. Wright to move

for a new trial pursuant to Rule 3 of the Tennessee Rules of Appellate Procedure precludes this
appeal. We holdthat it does not. Ms. Wright is not presenting for our review any issue predicated
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upon trial errors. Indeed, as counsel argued at oral argument, the findings of the jury in this case
were favorable to Ms. Wright, and her gppeal concerns only of the application of the law to those
findings. After reviewing the record, we believe that anew trial would have served no purpose but
to extend already complex and time consuming litigation. Thusto the extent that amotion for anew
trial would have been required by the rule, we suspend the requirement pursuant to the provisions
of Rule 3 itself, and Rule 2 governing suspension of the rules.*

Modification Based on Material and Substantial Change

Need is the single most important factor in the initial determination of whether alimony
should be awarded, followed by the obligor’ s ability to pay. Lancaster v. Lancaster, 671 S.\W.2d
501, 503 (Tenn. Ct. App. 1984). Once alimony has been awarded, the court may order an increase
or decrease of theaward only upon ashowing of asubstantial and material changesin circumstances.
Tenn. Code Ann. 36-5-101(a)(1); Cranford v. Cranford, 772 SW.2d 48, 50 (Tenn. Ct. App. 1989)
overruled on other groundsby Bogan v. Bogan,  SW.3d __, 2001 WL 1386102 (Tenn. Nov.
8,2001). Theparty seeking the modification hasthe burden of proving the substantial and material
changeswhich justify it. Elliot v. Elliot, 825 SW.2d 87, 90 (Tenn. Ct. App. 1991). The changes
in circumstances must have occurred after the original award. Brewer v. Brewer, 869 S.W.2d 928,
935 (Tenn. Ct. App. 1993). Such changes are not material if they were contemplated by the parties
at the time of the divorce. Seal v. Seal, 802 S\W.2d 617, 620 (Tenn. Ct. App. 1990). A changeis
considered substantid if it has asignificant impact on either the recipient’s need or the obligor's
abilitytopay. Bogan, 2001 WL 1386102, at * 3. A substantial and material changein circumstances
does not automatically entitle the petitioner to amodificatiion. Id. at *4. Once such changes are
proved, the petitioning party must then demonstrate that amodification of theawardisjustified. |d.
The court should, where relevant, use the criteriaprovided by Tenn. Code Ann. 36-5-101(d), the
criteriaon which aninitial award is based, to determine whether a modification iswarranted. 1d.;
Cranford, 772 SW.2d at 50, overruled on other groundsby Bogan, 2001 WL 1386102. However,
the Tennessee Supreme Court has recently held that need is not the single most important factor in
the determination of whether amodification is warranted. Bogan, 2001 WL 1386102, a *5. The
ability of the obligor to pay must be given equa consideration in the modification context.? 1d.
Ordinarily, an increase in income does not constitute a change which, without more, justifies a
modification of alimony. Butler v. Butler, No. 02A01-9702-CH-00038, 1997 WL 576533, at *5
(Tenn. Ct. App. Sept. 18, 1997) (no perm. app. filed).

Mr. Quillen’s Petition to I ncrease Alimony
We note as an initial matter that the parties may not herere-litigate matters pertaining to the

propriety of the original award of alimony in futuro. Our review concerns only whether
unanticipated material and substantial changes have occurred since the divorce, and whether those

lTenn. R. App. P. Rule 3(e) provides, in pertinent part, “[f]ailure of an appellant to take any step other than
the timely filing of a notice of appeal does not affect the validity of the appeal but is ground only for such action as the
appellate court deems appropriate .. . .” Rule 2 of the Tennessee Rules of Appellate Procedure provides: “For good
cause, including the interest of expediting a decision upon any matter . . . the Court of Appeals. .. may suspend the
requirements or provisions of any of theserulesin aparticular case. . . ."

2The Court held: “Accordingly, to the extent that any case would compel giving more weight to the need of

the receiving spouse than all other factorsin order to modify a support obligation, itis overruled.” Bogan v. Bogan,
_ SW.3d__,2001 WL 1386102, at *5 (Tenn. Nov. 8, 2001).
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changes, if any, warrant a modification based on need, ability to pay, and re-application of the
statutory criteriafound in Tenn. Code Ann. § 36-5-101(d).

Mr. Quillenarguesthat substantial and materid changesin circumstanceswarrant anincrease
in his alimony award. Mr. Quillen contends that the increase in Ms. Wright's net worth, the
increased time the couple’ s minor child resides with him, and the fact that he would experience a
changeinlife-style should heretireconstitute circumstanceswarranting anincreasein alimony. We
disagree.

That Ms. Wright’ s net worth has increased since the divorceis not disputed. However, the
increase in an alimony obligor’s income or worth isnot, in and of itself, sufficient to warrant an
increasein alimony to therecipient. Fordv. Ford, No. 02A01-9507-CH-00153, 1996 WL 560258,
at *4 (Tenn. Ct. App. Oct. 3, 1996) (no perm. app. filed). An award of alimony in futuro isnot a
guaranteethat therecipient spousewill forever be ableto enjoy alifestyle equd to that of the obligor
spouse. Lawson v. Lawson, No. CA874, 1989 WL 105652, at *5 (Tenn. Ct. App. Sept. 13, 1989)
(no perm. app. filed). Asthetrial court noted, Mr. Quillen’s advancing age and increased health
problems are not changes unanticipated by the parties at the time of the divorce, when Mr. Quillen
was 68 yearsof age. Thesameholdstruefor thefact that Mr. Quillen may someday chooseto retire.
Additionally, even where material and substantial changesexist, itiswithin the discretion of thetrial
court to determine whether a modification is warranted. Here, thejury specificaly found that Mr.
Quillen does not need alimony from Ms. Wright to support areasonable standard of living. Thejury
further found that Mr. Quillen enjoys a standard of living comparable to the one he enjoyed while
married to Ms. Wright, that his standard of living has not declined since the divorce, that his
expenses have not increased sincethedivorce, and that hisnet worth hasincreased sincethedivorce.
Based on these findings, the evidence does not preponderate against thetrial court’ s conclusion that
Mr. Quillen does not need increased alimony.

The fact that Mr. Quillen’s minor child is now spending consderably more time with Mr.
Quillen than he previously was is not acircumstance warranting an increase in alimony. Thisisa
guestion of child support, not dimony. The parties have stipul ated that matters pertaining to ther
minor son were settled before trial. Child support is not an issue for review here. In light of the
foregoing, we find no abuse of discretion and affirm the trial court’s dismissal of Mr. Quillen’s
petition to increase aimony.

Ms. Wright’'sPetition for a Reduction or Termination of Alimony

Ms. Wright argues that a reduction in alimony is warranted by the unanticipated and
substantial improvement in Mr. Quillen’ sfinancial condition sincethedivorce. She submitsthat as
aresult of thisimproved financial condition, Mr. Quillen does not need alimony in order to enjoy
alife-style similar to that enjoyed by the couple when they were married. Ms. Wright admits that
she has the ability to continue paying alimony, and tha her net worth has increased significantly
sincethedivorce. However, shearguesthat at thetime of thedivorce, it was not anticipated that Mr.
Quillen’ sfinancial situation would improve significantly. Shefurther contendsthat thealimony has
never been needed for support, but has been used to increase Mr. Quillen’s net wealth.

Mr. Quillen is a practicing licensed attorney. Since the time of the divorce, Mr. Quillen’s
income has steadily increased. In 1999, Mr. Quillen had a total income of over $260,000, an
increase in annual income of nearly 50% since the divorce became final. He has liquid assets of
approximately $900,000, in addition to ownership of several piecesof real estate. Sincethedivorce,
he has received over $230,000 in alimony, which he has saved and not used. Additionally, Mr.
Quillen receives approximately $21,000 per year in social security benefits for himsdf and his son.
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These facts are not disputed by Mr. Quillen, who tegtified at trial that he had a net worth of $1.5
million, that he has not used the alimony monies, and that hecontinuesto practicelaw but would like
to scale back his practice.

Mr. Quillen’sreceipt of social security cannot be said to have been an unanticipated event.
Moreover, the fact that he has chosen to save, rather than to spend, his alimony receipts does notin
itself constitute an unforeseen event warranting a modification in aimony. See Williams v.
Williams, No. M1999-00221-COA-R3-CV, 2000 WL 852121 (Tenn. Ct. App. June 27, 2000),
perm. app. denied (Tenn. Dec. 18, 2000). Nor isthe increase in Mr. Quillen’sincome, in and of
itself, sufficient to justify an alimony modification. McCarty v. McCarty, 863 S.W.2d 716, 720
(Tenn. Ct. App. 1992). Modification based on thisincreaseis proper only where theinitial alimony
award was based on a presumption that the recipient would not continue to increase his/her income
through the pursuit of his’/her career. 1d. Whether such an increase in income constitutes a
substantial and material change is a question of whether it was “sufficiently foreseeable.” 1d.

Ms. Wright arguesthat a50% increasein Mr. Quillen’ sincome, when hewas 68 years of age
at the time of the divorce, wasnot within the contemplation of the parties at the time of the divorce.
The trial court found, however, that this increase in Mr. Quillen’s income was foreseeable.
Specificdly, the court found that prior to the divorce, Mr. Quillen had been devoting substantial
periods of timeto work with Wright Travel, timewhich after the divorce hewould logically devote
to hislaw practice. That it was not unanticipated that Mr. Quillen would continue to pursue his
profession is not disputed by Ms. Wright, who in fact testified that Mr. Quillen told her that he
would never retire.

The evidence does not preponderate againg thesefindings. Accordingly, we agreewith the
trial court’s determination that there has been no substantial material change in circumstances
warranting modification of thealimony award based on Mr. Quillen’ simproved financial condition.
However, the jury also found that Mr. Quillen resides with athird party, Ms. Dinah Evans, which
requires us to consider the impact of Tenn. Code Ann. § 36-5-101(a)(3) on these circumstances. It
isin the application of this statute to the facts that the trial court erred.

Application of Tennessee Code Annotated 8§ 36-5-101(a)(3) to the Facts

In Tennessee, arebuttable presumption arisesthat arecipient of alimony in futuro no longer
needs alimony when he resides with a third party. Tenn. Code. Ann. § 36-5-101(a)(3). The
Tennessee Code provides:

In all cases where apersonisreceiving alimony in futuro and the alimony recipient
lives with athird person, arebuttable presumption is thereby raised that:
(A) The third person is contributing to the support of the
alimony recipient and the alimony recipient therefore does not need
the amount of support previously awarded, and the court therefore
should suspend all or part of the alimony obligation of the former
Spouse; or
(B) The third person is receiving support from the alimony
recipient and the alimony recipient therefore does not need the
amount of alimony previously awarded and the court therefore should
suspend all or part of the alimony obligation of the former spouse.

Tenn. Code Ann. § 36-5-101(a)(3)(2001).



The legidlative intent of this provision was to provide an alternative method of proof when
the changed circumstanceis the cohabitation of the alimony recipient with athird person. Azbill v.
Azbill, 661 SW.2d 682, 688 (Tenn. Ct. App. 1983). Such cohabitation does not automatically end
the right of the recipient to receive periodic or in futuro dimony. 1sbell v. Isbell, 816 SW.2d 735,
738 (Tenn. 1991)(emphasisadded). However, it raisesapresumptionthat the alimony aspreviously
orderedisno longer needed, and shiftsthe burden of proof tothe reci pient to show acontinued need.
Azbill, 661 SW.2d at 638.

The trial court found that Mr. Quillen’s cohabitation with Ms. Evans did not constitute a
substantial and material change in circumstanceswhich was unanticipated by the parties at thetime
of the divorce. However, whether some future cohabitation could have been anticipated by the
partiesin light of the fact that thiswas Mr. Quillen’ sfourth marriage is not determinative. Rather,
once cohabitation was proved, the burden shiftedto Mr. Quillento rebut the presumption that hewas
neither being supported by nor supporting Ms. Evans, and to demonstratethat he ill needsaimony.

Id. at 686.

Thejury foundthat Mr. Quillenliveswith Ms. Evans. It also foundthat Mr. Quillen was not
being supported by Ms. Evans. The court additionally stated that the jury found that Mr. Quillen
does not provide support to Ms. Evans. Thisfinding is not supported by the evidence. The record
showsthat thejury specifically found tha Mr. Quillen provides support to Ms. Evans. Thejury also
found that Mr. Quillen enjoys a standard of living comparable to the one he enjoyed while married
to Ms. Wright, and that he does not need alimony to maintain hislifestyle. Inlight of thesefindings,
Mr. Quillen failed to carry his burden of proving that he continues to need alimony in futuro.?

We accordingly reverse the trial court’s dismissal of Ms. Wright's petition to modify
alimony. Ms. Wright's obligation to pay alimony to Mr. Quillenis suspended, retroactive to June
16, 2000, the date she petitioned thetrial court for reduction. We accordingly order that all alimony
payments made since June 16, 2000, be refunded by Mr. Quillen to Ms. Wright within 30 days of
entry of this opinion.

Conclusion

Insofar asthetrial court found no substantial and material change of circumstancewarranting
an increase of alimony awarded to Mr. Quillen, we affirm. With respect to Ms. Wright’s petition
for areduction or termination of alimony, thetrial court incorrectly applied the provisons set forth
in Tenn. Code Ann. 8 36-5-101(a)(3) to the facts as found by the jury in this case. We therefore
reversethedismissal of Ms. Wright’ spetition. Alimony paymentsby Ms. Wright to Mr. Quillenare
suspended, retroactive to June 16, 2000, the date her petition for reduction wasfiled. Mr. Quillen
isordered to refund to Ms. Wright all alimony payments received since June 16, 2000. Costsof this
appeal are taxed to the appellee, Dale M. Quillen.

DAVID R. FARMER, JUDGE

3Mr. Quillen argues that the statute should not apply to non-need based alimony. This argument iswithout
merit. First, need isthebasisof all alimony. See Campanali v. Campanali, 695S.W.2d 193,197 (Tenn. Ct. App. 1985);
Lancaster v. Lancaster, 671 SW.2d 501, 503 (Tenn. Ct. App. 1984). Second, the statute raises a rebuttable
presumption “[i]n all caseswhere a person isreceiving alimony in futuro and the alimony recipient lives with a third
person . ...” Tenn. Code Ann. 36-5-101(a)(3)(emphasis added).
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